STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Central lllinois Light Company d/b/a AmerenCILCO ) Docket No. 09-0306
Proposed general increase in electric delivery )
service rates. )

)
Central lllinois Public Service Company d/b/a AmmeZéPS ) Docket No. 09-0307
Proposed general increase in electric delivery )
service rates. )

)
lllinois Power Company d/b/a AmerenlIP ) Docket B8-0308
Proposed general increase in electric delivery )
service rates. )
Central lllinois Light Company d/b/a AmerenCILCO ) Docket No. 09-0309
Proposed general decrease in gas delivery )
service rates. )

)
Central lllinois Public Service Company d/b/a AnmeZéPS ) Docket No. 09-0310
Proposed general increase in gas delivery )
service rates. )

)
lllinois Power Company d/b/a AmerenlIP ) Docket B8-0311
Proposed general increase in gas delivery )
service rates. ) (Consolidated)

BRIEF ON EXCEPTIONS ON REHEARING
OF THE AMEREN ILLINOIS UTILITIES

Christopher W. Flynn Mark A. Whitt Edward C. Fitzhenry
Albert D. Sturtevant Christopher T. Kennedy Matthew R. Tomc
JONES DAY CARPENTER LIPPS & AMEREN SERVICES

77 W. Wacker, Suite 3500 LELAND LLP COMPANY

Chicago, lllinois 60601 280 Plaza, Suite 1300 One Ameren Plaza

(312) 782-3939 280 North High Street 1901 Chouteau Avenue
(312) 782-8585 (fax) Columbus, Ohio 43215 St. Louis, Missouri 63166
cwflynn@jonesday.com (614) 365-4100 (314) 554-3533
adsturtevant@jonesday.com (614) 365-9145 (fax) (314) 554-4014 (fax)

whitt@carpenterlipps.com efitzhenry@ameren.com
kennedy@carpenterlipps.commtomc@ameren.com



TABLE OF CONTENTS

T goTo (3 Tox 1 o] o ISR 1
ISSUES ON RENEANNG ...t et 1
A. What is the appropriate application/interpretatof 83 Ill. Adm. Code
287.40 and 220 ILCS 5/9-211 in the context of adpests to
accumulated depreciation reSEIVE? ........coeveiveeiiiiiiiiiiiiiaeae e eeeeeeeeeeeeens 1
B. If an adjustment to accumulated depreciatioemasis appropriate, what
methodology should be employed in making the adjast?...................... 3
D. What is the appropriate adjustment, if any,douenulated depreciation
reserve in this proceeding (including any of tHeged “technical
corrections”)? What is the appropriate valuatibnet plant at the end of
February 200107 ..o st a e 7
E. Is an adjustment to ADIT appropriate when tleeree for accumulated
depreciation is adjusted? If an adjustment to ABI&ppropriate, what is
the appropriate calculation of the adjustment tdABs of the end of the
pro forma period in this Proceeding? ... eeeeereeeeriiiiiiireneee e e eeeeaes 8
H. Clarification of issues concerning the PubliditytRevenue Act tax and
(1S3 =TT 01V oY UUPRUPT PR 9
(0] o Tod 117 [0] o RPN 11



Introduction

Pursuant to the rehearing schedule adopted iptbeeding, Central Illinois Light
Company (“AmerenCILCQO”), Central Illinois Public &&ce Company (“AmerenCIPS”) and
lllinois Power Company (“AmerenlP”) (together, thhemeren lllinois Utilities” or “AlU”)
hereby submit their brief on exceptions to the Aaistrative Law Judge's Proposed Order on
Rehearing ("ALJPOR" or "Proposed Order") in Dock¥s0306 — 09-0311 (Cons.). For the
reasons explained below, the AlU's proposed exaeptio the ALJPOR shown in Appendix A
should be adopted, along with related adjustmentaiimerical values in the Proposed Order's
Findings and Ordering Paragraphs and its Appendices

Il. Issues On Rehearing

A. What is the appropriate application/interpretation of 83 Ill. Adm. Code
287.40 and 220 ILCS 5/9-211 in the context of adjusents to accumulated
depreciation reserve?

As the Proposed Order notes, the Commission graetezhring to determine whether it
erred in deducting from rate base the pro formeem®es in accumulated depreciation and
accumulated deferred incomes taxes ("ADIT"). (AQFE p. 26.) Prior to this case, a series of
Commission orders expressly rejected a “roll fodaf accumulated depreciation on existing
plant to offset post-test year plant additionsudeld in a utility’s rate base. (J¢h. 27.) Based
on those decisions, the AlU proposed to add pastyear plant additions, excluding new
business investment, to test year plant withoutgeizing any increase to accumulated
depreciation on existing plant. _(lgh. 6.) Now, during rehearing on this very isshe, Second
District Appellate Court has ruled that a roll fam of accumulated depreciation is required to
offset the pro forma plant additions approved imfEal 07-0566. (Id.p. 27.) Notwithstanding
that decision, the Commission is charged with sgfist and reasonable rates. Even if it were

appropriate to deduct from rate base post-testipeegases to accumulated depreciation and



ADIT on existing plant to counterbalance post-tesir plant additions, the methodology used in
calculating the adjustment must result in a "natpland rate base that accurately depicts the
investment value used to provide service.

The Proposed Order asks whether the AlU’s “pro foadjustments for all non-
transmission plant, excluding that associated waw business, should be accompanied by an
adjustment reflecting ADIT and the accumulated defation balance through February 28,
2010 for plant existing at the end of the test yBacember 31, 2008." (ldh. 26.) In the wake
of the Second District's opinion, it finds thatadjustment to recognize post-test year changes to
accumulated depreciation and ADIT is consistenh Wwiart 287.40 and Section 9-211. (Jup.
26-28, 49.) In light of that decision, the AIU ot reargue in exceptions why the adjustment
is neither required nor appropriate to offset the'é pro forma additions to test year plant.

Rather, the AlU's exceptions on this issue Seetions 11.B, D and E) propose a
mathematical correction to the way in which thegésed Order calculates the adjustment in this
proceeding. The methodology used to calculatehia@ge to accumulated depreciation and
ADIT is not appropriate largely because it undeneslrate base — indeed penalizing one utility
with anegative impact to rate base for proposing a pro forma adjustment. (AlU RephRBr.,

p. 9.) The Proposed Order states that "[a]ll adjests are 'equal in nature.™ (ALJPOR, p. 26.)
But the pairing of the full pro forma increase &mcumulated depreciation and ADIT with only a
portion of the plant investment placed in serviaerml the same period is anything but a fair and
balanced adjustment. As explained below, the Rep®rder and appendices should be
amended to recognize only a certain percentage ) 68%ae "roll forward" adjustment to the test
year balances of accumulated depreciation and ADSEeAmeren Ex. 11.0RH Rev. (Stafford

Reb.), pp. 6, 15-17; Ameren Ex. 11.1RH (Corr.); AemeEx. 11.2RH (Corr.).) As the AIU



explained in testimony, if the adjustment to theerge were deemed appropriate, it had to
properly match the amount of plant additions ineldich the proposed pro forma. The AlU's
proposed 73 percent correction is consistent vmghSecond District's recent Coméekcision
and results in an increase of approximately $7ionilto the AlU's revenue requirement.

B. If an adjustment to accumulated depreciation resrve is appropriate, what
methodology should be employed in making the adjustent?

The Proposed Order finds that tHell'amount of the reserve for accumulated
depreciation for the pro forma period associatéti piant existing during the historic test year"
should be included in rate base to offset the aggatgro forma plant additions. (ALJPOR 33
(emphasis added).) It suggests that the "full artioaf the pro forma increase to accumulated
depreciation must be recognized so that AlU's apataate base "does not exceed the
investment value that the [AlU] actually uses toypde service.” (Id.p. 27.) It thus determines
that the "appropriate methodology" is to adjust lzse by adding the approved pro forma plant
additions and subtracting the pro forma increadbernreserve for accumulated depreciation
associated with plant existing at the end of tistonic test year. _(Idp. 34.)

But in this instance, deducting the full amounthe# pro forma increase to accumulated
depreciation from the AlU's rate basena the appropriate methodology for making this
adjustment. Where the full amount of increasgsarisdictional utility plant anticipated to be or
actually placed in service during the pro formagmis not included in rate base, deducting the
full amount of the increases in accumulated depteri and ADIT results in a rate base that lags
behind the investment value actually used to p®gervice. (Ameren Ex. 11.0RH Rev., pp. 15-
17.) Rather, the proper match in this proceedimgebiearing is to deduct only a percentage of
the increases to accumulated depreciation and A2SEd on the ratio of pro forma plant

additions to the total plant placed in service aigithe pro forma period._(ldo. 16.)



It is undisputed that an additional, material ant@mfnnvestment financed by the AlU
over the pro forma period is not included in radsdn (ALJPOR, p. 45.) The added plant
additions include new business investment spedifiexcluded from the pro forma, as well as
other plant additions placed in service but noluded in the pro forma._(Id.In this case, the
record demonstrates that the inclusion of thedrdlforma increase of accumulated depreciation
and ADIT results in an understated rate base agtt gompared to the AlU's actual net plant.
(AlU Init. Reh. Br., pp. 22-24.) In fact, the inglion of the full pro forma increase results in a
negative impact to rate base for one utility, AnméfPeElectric, even though that utility’s net
plant was increasing both before and during thef@moa period. (Id.pp. 9-10.) Thus,
including in rate base the full pro forma increémeaccumulated depreciation and ADIT, while
excluding this additional investment placed in sgnduring the pro forma period, results in a
mismatch that materially understates the AlU’s tmiee. (Ameren Ex. 11.0RH Rev., p. 16.)

The inherent unfairness of the Proposed Order'ssaalient demands an approach more
refined to ensure that a utility is not penalizeddeeking a pro forma plant adjustment. Indeed,
the Proposed Order expressly recognizes that "phelfiact patterns may arise which could
impact any ultimate adjustment.” (ALJPOR, p. SHgre, there are materially different facts
that do not justify deducting the full pro formarease of accumulated depreciation and ADIT
from rate base. It is simply not a solution threg titility must refrain from proposing a pro forma
adjustment altogether if it is unable to suppgrt@forma adjustment that completely rolls
forward the entire balance of plant. If gross #idds to plant and increases to accumulated
depreciation and ADIT are truly inseverable “oppgssides of a coin,” then these
“contemporaneous increases and decreases” toasgéenbust be measured consistently over the

same period of time. It is simply not a consistaetaisurement to include the full amount of the



increase to accumulated depreciation and ADIT potithe full amount of plant investment
placed in service during the same period.

Thus, the inquiry into the methodology to calculdie proper adjustment in this instance
cannot end by merely deducting from rate basenhieeeestimated pro forma increase in
accumulated depreciation and ADIT. The approppats-test adjustment to accumulated
depreciation and ADIT must factor in that the Altdposed a less than complete roll forward of
its anticipated distribution plant. It is materilat the AIU specificallgxcluded new business
investment from its pro forma adjustment — plarditoins that ComEd specificaliycluded in
the pro forma adjustment approved in Docket 07-05&mEd Ex. 21.0-C, Docket 07-0566,
pp. 42-47.) The amount of post-test year planimaduded in the pro forma (or otherwise
disallowed as not known and measurable) shouldctrtha measure of post-test year
accumulated depreciation and ADIT.

Moreover, in this instance, the Commission mustigiobre actual data presented on
rehearing that demonstrates that the AlU's pro &optant adjustment does not include all plant
additions placed in service during the post-tear period. As the Proposed Order recognized,
approximately $54.6 million of new business investinand $47.4 million of other plant
additions were not included in the amount of pkfditions in the pro forma. Staff concedes
that it would not be fair and reasonable to rofixfard any portion of the accumulated
depreciation and ADIT balances, if only a few ptestt year plant additions are included in rate
base. (AlIU Init. Reh. Br., p. 10.) It is no mdag and reasonable to roll forward the full
balances of accumulated depreciation and ADITnly @ portion of the pro forma plant

investment is included in rate base.



The Proposed Order notes that the Commission may abt have actual values for
plant additions throughout the pro forma periocALRJO, p. 34.) The data that the Commission
may have in future proceedings is irrelevant todbgermination of just and reasonable rates in
this proceeding. Nor should the Commission disiéga discount data presented on rehearing
that directly addressed the issue within the sadpehearing, namely the appropriate adjustment
to accumulated depreciation and ADIT. Indeed,fS&ed on the amounts actually spent on
pro forma projects presented for the first timaemearing — the actual allocation by account of
the project charges — to specifically reject thgistthent to accumulated depreciation proposed
by IIEC in the initial phase of this proceedingCC Staff Ex. 1.0RH-R (Ebrey Dir.), p. 19.)

As Staff and Intervenors have noted repeatedlyCihramission must decide each case
on its own merits. A record containing new evidenc argument that implicates past decisions

compels reconsideration and requires a differesulte Commonwealth Edison v. lllinois

Commerce Comm’n2010 WL 3909376, at *14 (lll. App. 2d Dist) (Sef0, 2010). Here, itis

undisputed that the AlIU did not propose — and tloef@rma adjustment did not result in — a full
roll forward of the plant in service balance. Maver, the Commission has the power to deal
freely with each situation that comes before garelless of how it may have dealt with a similar
or even the same situation in a previous proceedithgIn subsequent rate cases, a utility could
estimate the plant investment expected to be plaxceérvice by the end of the pro forma period
to identify the percentage of total anticipatechpiacluded in the pro forma. A utility also

could update its actual plant additions during adueg rate case to further refine the pro forma
to total plant percentage. But in this instanbhe, Commission knows — and should not ignore —
the actual amount of plant placed in service thatcluded in the AlU’s pro forma adjustment.

Without suggesting that the same treatment muatberded to all similar future situations, the



Commission should take advantage of the existehaetoal cost information here to identify
the portion of post-test year plant investmentarviee by the end of the pro forma period
included in the approved adjustment.

The Commission must address in this proceedingtbaalculate this adjustment where
less than 100% of distribution plant anticipatethéoor actually placed in service by the end of
the pro forma period is included in a utility's posed post-test year adjustment to plant. In this
instance, the appropriate adjustment is to dedaot fate base 73 percent of the estimated pro
forma period increase to accumulated depreciatohADIT. Section 11.B.5 of the Proposed
Order should be amended — and the balances of atai@u depreciation and ADIT in its
Appendices should be adjusted — consistent witlthis proposed exceptions language
presented in Appendix A.

D. What is the appropriate adjustment, if any, to @cumulated depreciation

reserve in this proceeding (including any of the &ged “technical

corrections”)? What is the appropriate valuation d net plant at the end of
February 20107

As the Proposed Order recognizes, the AlU did mop@se — and its pro forma
adjustment did not result in — a complete roll fard/of plant in service. (ALJPOR, pp. 26, 45.)
The AlU specifically excluded from its pro formaapt adjustment any new business investment.
(Id., p. 45.) Moreover, the amount of the AlU's acyralss plant additions during the pro forma
period, even excluding new business investmemgaierially higher than the amount included
in the pro forma plant adjustment. {ldAs explained above, the AlU should not be peeali
for removing the new business investment fromiitsfprma adjustment. Nor should the full
amount of pro forma increases to accumulated degi@e and ADIT be subtracted from rate
base, when the full amount of the pro forma inageds plant is not added to rate base. In this

instance, the Commission should not simply dedwuchfrate base the entire amount of the pro



forma increases to accumulated depreciation andrAllhe Commission has the opportunity on
rehearing and the data available to craft a fairl@danced approach. Appendix B to the AlU’s
Brief on Exceptions on Rehearing shows the necgssarections to recognize only a
percentage (73%) of the “roll forward” adjustmemitcumulated depreciation and ADIT based
on the ratio of pro forma plant additions to tatetual plant additions during the pro forma
period. Section II.D.5 of the Proposed Order stidnd amended — and the balances of
accumulated depreciation and ADIT in its Appendsiesuld be adjusted — consistent with the
proposed exceptions language presented in Appéndnd the proposed 73 percent correction.
E. Is an adjustment to ADIT appropriate when the reserve for accumulated
depreciation is adjusted? If an adjustment to ADITis appropriate, what is

the appropriate calculation of the adjustment to ADT as of the end of the
pro forma period in this proceeding?

If, as the Proposed Order suggests, it is perniésaifid appropriate to make a
"companion" adjustment for post-test year changesdIT associated with existing plant, the
ADIT balance needs to be adjusted in a mannerairnalthe accumulated depreciation balance
associated with existing plant. For the reasopda@ixed above and in prior testimony, the
guantification of the adjustment to ADIT shoulddmerected so that only 73 percent of the pro
forma increases to ADIT are deducted from rate b&senoted above, Appendix B to the AlU’s
Brief on Exceptions on Rehearing shows the necgssarections to recognize only a
percentage (73%) of the “roll forward” adjustmemitcumulated depreciation and ADIT based
on the ratio of pro forma plant additions to tatetual plant additions during the pro forma
period. Section II.E.5 of the Proposed Order sthdwgl amended — and the balances of
accumulated depreciation and ADIT in its Appendsiesuld be adjusted — consistent with the

proposed exceptions language presented in Appéndnd the proposed 73 percent correction.



H. Clarification of issues concerning the Public Utity Revenue Act tax and its
recovery.

The ALJPOR does not satisfy the requirement s¢h farthe Notice of Commission
Action ("NOCA") to treat the PURA tax on a passotlgh basis. (ALJPOR, p. 85.) Specifically
the ALJPOR falters by accepting Staff's positiorixathe PURA line item as a static per-kWh
rate. Such a rate cannot “pass through” the PURAlirectly to customers. Using a fixed rate
approach, the amount customers ultimately payimtriably depart from the tax assessed due
to the difference between the kWh actually delidaxecustomers and kWh assumed pursuant to
test year billing determinants. (S&#J Reply Reh. Br., p. 26.)

The NOCA explicitly directed that the PURA tax cmmpletely removed from revenue
requirement and recovered as a pass through tag alith other pass through taxes contained in
the Tax Additions Tariff. All other taxes in thd@Tax Additions Tariff are pass through taxes
whereby the customer pays the amount of the taditig no more and no less. (SA&8J Reply
Reh. Br., p 29-30).

The terminology “pass through” has a plain meativag is well recognized in the
context of lllinois utility jurisprudence. A “pasbrough” charge recovers a cost directly from
customers whereby the amount paid by customersdterto equal the cost imposed upon the

utility. SeeGeneral Motors Corp. et al v. lllinois Commerce Gam, 143 1ll.2d 407, 409

(1991); Central lllinois Light Co. v. lllinois Comence Comm’n252 Ill. App. 3d 577, 590

(1993); Bass v. Prime Cable of Chicago, Ji284 Ill. App. 3d 116, 119-120 (1996); Archer

Daniels Midland Co. v. City of Chicag@94 Ill. App. 3d 186, 188 (1997); Commonwealth

Edison Co. v. lllinois Commerce Comm'2010 WL 3909376, pp. 19-20 (lll. App. 2d Dist.)

(Sept. 30, 2010); se®s0220 ILCS 5/16-111.5 (using the term “pass throughdescribe the

rate mechanism designed to recover procured powceeaergy).



The ALJPOR also requires correction due to itenele on Staff and IIEC’s objections to
the reconciliation mechanism as unnecessary. dcodhtrary, and as explained above, in order
to achieve the intent stated in the NOCA, a truengghanism isiecessary to recovery PURA
as a “pass through tax.” (SaksoAlU Reh. Rep. Br., pp. 25-26.)

Additionally, in contrast to the ALJIPOR’s finding reconciliation process would not
complicate the regulatory process or otherwiseurddnsome. AIU witness Jones testified that
the true-up proposed would be simple to adminesel presents a straight forward
reconciliation. (Ameren Ex. 17.0RH, p. 13.) Thguanents asserted by IIEC and Staff related to
burden are conclusory and unsupported by recoakace, and therefore should not serve as the
basis for a Commission finding. (S8&ff Reh. Rep. Br., p. 14; IIEC Init. Br. p. 4&ealso
IIEC Reh. Rep. Br., p. 41 (retreating from its argunt related to regulatory burden, IIEC
attempts to re-characterize its position)

Further, the ALJPOR invokes an incorrect standardIC’'s PURA proposal on
rehearing. Specifically, the ALJPOR found tha FHJRA tax expense did not “vary
significantly” and therefore does not warrant rezbation. However, the Commission is not
required to make a finding per se that costs bexpacted, volatile, and fluctuating” in order to

approve a formula rate or rider-type tariff. Cormwealth Edison v. lllinois Commerce

Comm’n 2010 WL 3909376, pp. 19-20 (lll. App. 2d DistSept. 30, 2010). For example,
lllinois appellate courts have found a rider is@ppiate when costs result from legislative or
government mandate beyond the utility's contrdl. A tax such as PURA fits into this category.
A rider is also appropriate for a "pass throughgense._ld.p. 19. Thus, while it can be said the

presence of “unexpected, volatile, and fluctuatiogsts would support a rider-type approach, it

-10 -



IS not an element requisite to its approval. Tfwees the ALIPOR incorrectly applies this
standard in its finding.

The ALJPOR also noted that AIU withdrew its progdeaa PURA true-up in the
underlying docket. This is certainly true, but &i&) withdrawal of its original proposal cannot
be said to restrict the Commission in this instagoesn the NOCA's stated intent on rehearing.
Moreover, a proposal inclusive of true-up and reda@tion was discussed in testimony entered
into the record. Therefore, it can be said themsupports the finding and statement of intent
contained in the NOCA.

Finally, the ALJPOR improperly relied upon IIEC’'sgament that the exact tax liability
may not be conclusively known for several yearsradtcrual. As a preliminary point, the same
delay bears upon test year credit memo value, whiashderived from usage in a year different
from the taxable year. This results from the idehoperation of the statute establishing the tax.
35 ILCS 620/2a.1 The delay in the issuance ottkdit memoranda would not interfere with
the operation of the Tax Additions Tariff. Moreportantly, the fact that there may be some
delay in the lllinois Department of Revenue’s isg&of the credit memo does not bear upon
the issue at bar — implementation of the Commissistated intent as set forth in the NOCA.
The Commission clearly expressed its intent tobdista PURA tax recovery on a pass through
basis, listed on customer bills as a separataténe along with other taxes identified in the Tax
Additions Tariff. The AlU’s proposal accomplishiégsat end and will provide for bills inclusive
of a PURA line item that passes through the tabillts.

. Conclusion

For the reasons discussed herein, the AlU’s prapezeeptions on rehearing to the
Proposed Order should be accepted with relatedstd@nts to certain numerical values in the

Finding and Ordering Paragraphs and the Appendices.

-11 -
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